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ABSTRAK

Tesis yang berjudul Keabsahan Surat Wasiat Dalam Penetepan Ahli Waris

(Analisis Putusan Mahkamah Agung Nomor: 489K/AG/2011) dengan tujuan
untuk menganalisis keabsahan surat wasiat dalam penetapan ahli waris dan
menganalisis putusan Hakim terhadap keabsahan surat wasiat dalam penetapan
ahli waris pada perkara Nomor: 489K/AG/2011.Untuk Metode penelitian ini
termasuk yuridis normatif dan menjabarkan secara yuridis deskriptif dengan
pendekatan undang-undang yaitu meneliti azas-azas hukum terkait hubungan
peraturan yang satu dengan lainnya serta keterkaitannya dengan fakta yang terjadi.
Data yang diperoleh kemudian dianalisa dengan metode deskriptif analitis yaitu
dengan menggunakan aturan hukum yang berlaku berdasar pada teori keadilan.
' Berdasarkan ketentuan dalam KHI dan BW bahwa pembuatan surat wasiat
sudah memenuhi syarat dan rukun surat wasiat, yaitu ada orang yang berwasiat,
ada yang menerima wasiat, ada barang yang diwasiatkan, dan ada redaksi
wasiatnya serta dibuat di hadapan notaris dan telah didaftarkan kepada
Departemen Hukum dan HAM. Dilihat dari isinya menurut BW, surat wasiat
tersebut temasuk erfstelling.

Dilihat dari sisi produk hukum bahwa surat wasiat tersebut adalah sah
karena dibuat di notaris oleh karena itu, meskipun telah dinyatakan bahwa surat
wasiat tersebut tidak mempunyai kekuvatan hukum oleh Majelis Hakim, hal
tersebut tidak secara langsung juga menyatakan bahwa surat wasiat tersebut telah
batal. Dalam perkara tersebut Majelis Hakim tidak melakukan Ultra Petita.
Majelis hanya sebatas memeriksa dan menilai keabsahan dari alat bukti yang
diajukan para pihak. Walaupun secara prosedur pembuatan surat wasiat tersebut
sah, namun secara materi dan isi surat wasiat tersebut bertentangan dengan KHI
yaitu melebihi 1/3 bagian. Berdasarkan hal itu hakim berhak menetapkan bahwa
surat wasiat tersebut tidak sah atau tidak mempunyai kekuatan hukum.

Kata Kunci: surat wasiat, testament, hukum positif di Indonesia
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ABSTRACT

_ The Thesis entitled The Validity of Will in the Determenation of the
Inheritor (Supreme Court Decision Number 489K / AG / 2011) with the purpose
to analyze the validity of wills in the determination of the heirs and analyze the
judge's decision on the validity of wills in the determination of the heirs in the
case _Number: 489K / AG / 2011. For this method of research including normative
Jundlgal and describe the juridical descriptive with the approach of the law is to
examine the principles of law related to the relationship of the rules with each
other _and its relation to the facts that occur. Data obtained then analyzed by
analytical descﬁpﬁve method that is by using the rule of law applicable based on
the theory of justice. This study includes normative juridical and describes the
_]u1.'ldl.cal descriptive with the approach of the law that examines the legal
principles related to the relationship of the rules with each other and its relation to
the facts tha} occur. Data obtained then analyzed by analytical descriptive method
that is by using the rule of law applicable based on the theory of justice.

- Based on the KHI and BW that the making of wills has fulfilled the
requirements a}nd pillars of wills, ie there are people who intend, there is a will,
there is an anticipated goods, and there is editorial testimony and made in front of
a notary and has been registered to the Ministry of Law and HAM. Judging from
its contents according to BW, the will is called erfstelling.

- Viewed from the side of the legal product that the will is valid because it is
made in the notary therefore, although it has been declared that the will has no
legal power by the Panel of Judges, it does not directly state that the will has been
canceled.. In this case the Panel of Judges did not conduct Ultra Petita. Assembly
only limited to check and assess the validity of the evidence presented by the
parties. Although the procedure of making the will is valid, the material and
contents of the will is contrary to the KHI which is more than 1/3 of the total.
Based on that the judge has the right to stipulate that the will is invalid or has no

legal power.

Keywords: Wills, testament, positive law in Indonesia
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