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ABSTRAK

Sengketa tanah adat Besipae di Kabupaten Timor Tengah Selatan, Nusa
Tenggara Timur, merupakan salah satu konflik agraria yang menunjukkan adanya
ketegangan antara hukum adat dan hukum nasional dalam penguasaan serta
pengelolaan tanah ulayat. Konflik ini muncul akibat perbedaan pandangan antara
masyarakat adat Besipae yang mendasarkan hak atas tanah pada penguasaan turun-
temurun berdasarkan hukum adat dengan pemerintah yang mendasarkan klaimnya
pada dokumen administratif dan ketentuan hukum positif. Kondisi tersebut
menimbulkan persoalan mengenai kepastian hukum, perlindungan hak masyarakat
adat, serta efektivitas pengakuan negara terhadap hak ulayat yang secara
konstitusional telah dijamin dalam Pasal 18B ayat (2) Undang-Undang Dasar
Negara Republik Indonesia Tahun 1945 dan diakui dalam Undang-Undang Nomor
5 Tahun 1960 tentang Peraturan Dasar Pokok-Pokok Agraria.

Penelitian ini bertujuan untuk menganalisis pengaturan hukum adat dan
hukum nasional dalam penyelesaian sengketa tanah adat Besipae serta mengkaji
bentuk harmonisasi yang ideal antara kedua sistem hukum tersebut guna
mewujudkan kepastian hukum dan perlindungan hak masyarakat adat. Metode
penelitian yang digunakan adalah penelitian hukum normatif dengan pendekatan
perundang-undangan (statute approach). Bahan hukum yang digunakan terdiri atas
bahan hukum primer berupa peraturan perundang-undangan dan bahan hukum
sekunder berupa buku, jurnal ilmiah, serta hasil penelitian yang relevan dengan
objek kajian.

Hasil penelitian menunjukkan bahwa meskipun hukum nasional telah
memberikan pengakuan terhadap keberadaan masyarakat hukum adat dan hak
ulayatnya, implementasinya masih menghadapi berbagai hambatan, terutama
terkait mekanisme pengakuan administratif, pembuktian hak adat, serta tumpang
tindih kewenangan dalam pengelolaan pertanahan. Konflik Besipae mencerminkan
adanya disharmonisasi antara legalitas formal yang dianut hukum nasional dengan
legitimasi sosial yang hidup dalam masyarakat adat. Oleh karena itu, diperlukan
harmonisasi hukum melalui penguatan pengakuan masyarakat hukum adat,
penatausahaan tanah ulayat yang terintegrasi dalam sistem pertanahan nasional,
penyelesaian sengketa berbasis musyawarah dan mediasi adat, serta penerapan
prinsip keadilan restoratif yang mengedepankan perlindungan hak-hak masyarakat
adat. Harmonisasi tersebut diharapkan mampu menciptakan penyelesaian sengketa
yang adil, memberikan kepastian hukum, serta mewujudkan perlindungan yang
efektif terhadap hak ulayat masyarakat adat dalam kerangka Negara Kesatuan
Republik Indonesia.

Kata Kunci: Sengketa Tanah Adat Besipae; Tanah Ulayat; Hukum Adat; Hukum
Nasional; Harmonisasi Hukum; Kepastian Hukum.
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ABSTRACT

The Besipae customary land dispute in South Central Timor Regency, East
Nusa Tenggara Province, represents one of the agrarian conflicts that illustrates
the tension between customary law and national law in the control and management
of communal land rights. The dispute emerged due to differing perspectives between
the Besipae indigenous community, which bases its claim on hereditary land tenure
under customary law, and the government, which relies on administrative
documents and positive legal regulations as the basis of its authority. This situation
has raised significant issues concerning legal certainty, the protection of
indigenous peoples' rights, and the effectiveness of state recognition of customary
land rights, which are constitutionally guaranteed under Article 18B Paragraph (2)
of the 1945 Constitution of the Republic of Indonesia and recognized under Law
Number 5 of 1960 concerning Basic Agrarian Principles.

This research aims to analyze the regulation of customary law and national
law in resolving the Besipae customary land dispute and to examine the ideal form
of harmonization between these two legal systems in order to achieve legal
certainty and ensure the protection of indigenous peoples'rights. The study employs
normative legal research using a statutory approach. The legal materials consist
of primary legal sources in the form of legislation and secondary legal sources
including books, scientific journals, and other relevant scholarly works related to
the subject matter.

The findings indicate that although national law formally recognizes
indigenous communities and their communal land rights, its implementation
continues to face various challenges, particularly regarding administrative
recognition procedures, evidentiary requirements for customary rights, and
overlapping authorities in land governance. The Besipae dispute reflects a legal
disharmony between the formal legality emphasized by national law and the social
legitimacy that exists within indigenous communities. Consequently, legal
harmonization is required through strengthening the recognition of indigenous
peoples, integrating communal land administration into the national land system,
promoting dispute resolution through customary deliberation and mediation, and
implementing restorative justice principles that prioritize the protection of
indigenous rights. Such harmonization is expected to create a fair and sustainable
dispute resolution mechanism, provide greater legal certainty, and ensure effective
protection of customary land rights within the framework of the Unitary State of the
Republic of Indonesia.

Keywords: Besipae Customary Land Dispute; Customary Land Rights (Ulayat
Land),; Customary Law; National Law, Legal Harmonization, Legal Certainty.
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